MUTUAL CONFIDENTIALITY AND NON-DISCLOSURE AGREEMENT

This Mutual Confidentiality and Non-Disclosure Agreement is entered into as of the ____ day of _________, _____, by and between PacifiCorp and _________________ (“Company”), each a “Party” and together the “Parties” (“Agreement”).


WHEREAS, PacifiCorp and Company are discussing potential trans​actions relating to ___________________________________________ (the "Transactions"), and in connection therewith the parties wish to exchange certain Confiden​tial Information (as hereinafter defined), and require as a condition precedent execution of this Agreement;


NOW THERFORE, in consideration of and as a condition for furnishing the Confidential Information (as defined below), PacifiCorp and Company agree to the following, it being understood that they are also agreeing to cause their officers, employees, partners, representatives, advisors, agents, and associates  ("Representatives") to comply with the provisions hereof:


1. 
Confidential Information. For purposes of this Agreement, the term "Confidential Information" means any oral or written information which is made available to a Party or one of its Representatives (a "Receiving Party") by another Party or one of its Representatives (a "Disclosing Party") before or after the date of this Agreement, regardless of the manner in which such information is furnished.  Confidential Information also includes the following: all data, materials, products, customer information, business plans, compilations, evaluations, analyses, financial information or other information developed or prepared by a Receiving Party or its Representatives.

Notwithstanding anything in this Section 1 to the contrary, the term "Confidential Information" does not include any information which (i) at the time of disclosure by a Disclosing Party, or thereafter, is generally available to and known by the public (other than as a result of a disclosure made directly or indirectly by a Receiving Party or its Representatives), (ii) was available to a Receiving Party or its Representatives on a non-confidential basis from a source other than a Disclosing Party (provided that such source is not or was not bound by a confidentiality agreement with a Disclosing Party or its Representatives or had any other duty of confidentiality to a Disclosing Party or its Representatives known to the Receiving Party), or (iii) information which is already known to the Receiving Party or has been independently acquired or developed by a Receiving Party without violating any of such Receiving Party's obligations under Section 2 hereof. 


2. 
Confidentiality; Disclosure.  The Confidential Information will be kept confidential by each Receiving Party and Receiving Party agrees to protect the Confidential Information using the same degree of care, but no less than a reasonable degree of care, as Receiving Party uses to protect its own confidential information of a like nature. Notwithstanding the preceding sentence, a Receiving Party may disclose the Confidential Information or portions thereof to those of such Receiving Party's Representatives (which shall cause them to become a Receiving Party hereunder) who need to know such information for the purpose of analysis or performing an obligation related to the Transactions.  Notwithstanding the foregoing, the Company and its Representatives are not authorized to disclose such Confidential Information to any Representative without (i) informing such Representative of the confidential nature of the Confidential Information and (ii) securing the agreement of such Representative to a similar confidentiality obligation.  The Receiving Party agrees to be responsible for any breach of this Section 2 by Receiving Party or Receiving Party’s representatives. 


In the event that a Receiving Party or one of its Representatives becomes legally compelled (by law, rule, regulation, order, deposition, interrogatory, request for documents, subpoena, civil investigative demand or similar process) to disclose any of the Confidential Information, such Receiving Party shall provide the Disclosing Party with prompt prior written notice of such requirement so that the Disclosing Party may seek a protective order or other appropriate remedy and/or waive compliance with the terms of this Section 2.  In the event that such protective order or other remedy is not obtained, or that the Disclosing Party waives compliance with the provisions hereof, the Receiving Party compelled to disclose shall (i) furnish only that portion of the Confidential Information which, in accordance with the advice of its own counsel (which may include internal counsel), is legally required to be furnished, and (ii) exercise reasonable efforts to obtain assurances that confidential treatment will be accorded the Confidential Information so furnished.


Notwithstanding the foregoing, the Parties acknowledge that PacifiCorp is required by law or regulation to report certain information that could embody Confidential Information from time to time, and may do so from time to time without providing prior notice to Company.  Such reports include models, filings, and reports of PacifiCorp’s net power costs, general rate case filings, power cost adjustment mechanisms, FERC-required reporting, annual state reports that include resources and loads, integrated resource planning reports, reports to entities such as the North American Electric Reliability Corporation, Western Electricity Coordinating Council, or similar or successor organizations, or similar or successor forms, filings, or reports, the specific names of which may vary by jurisdiction, along with supporting documentation.  Additionally, in regulatory proceedings in all state and federal jurisdictions in which it does business, PacifiCorp will from time to time be required to produce Confidential Information, and may do so without prior notice and use its business judgment in its compliance with all of the foregoing and the appropriate level of confidentiality it seeks for such disclosures. 

3. 
Return.  Upon request from a Disclosing Party, each Receiving Party promptly will return or destroy (at the Receiving Party’s option) all copies of the Confidential Information in each Receiving Party's possession in any form. Each Receiving Party will keep confidential any Confidential Information contained in all copies of any analyses, compilations, studies or other documents prepared by or for a Receiving Party which contain or reflect any Confidential Information.  If a Disclosing Party requests the return of its Confidential information the Receiving Party shall destroy all copies of its analyses, compilations, studies or other documents prepared by or for it that contain the confidential information in a manner that would allow its extraction or that would allow the identification of the Disclosing Party as the source of the Confidential Information or inputs to the analysis etc.  Upon notice that the Disclosing Party requests the return of its Confidential Information, the Receiving Party shall not be permitted to use it for any purpose. 


4. 
Intellectual Property Rights.  Nothing contained in this Agreement shall be construed as or imply any right granted to either Party with respect to any intellectual property of either Party (whether or not copyrighted or patented), including any uses related thereto, and all Confidential Information shall be the sole property of the Disclosing Party.  The analysis and work product hereunder is to be prepared for the exclusive use of the Parties and their designated agents.  The Parties agree that all work prepared by them or their employees, agents and subcontractors of any tier (including their respective employees, agents and subcontractor(s)) in connection with the Transactions which is subject to protection under copyright laws constitute “work for hire”, all copyrights to which belong to the Parties.  Furthermore, such work products may not be reproduced or used for any other purpose without the express written consent of the Parties.


5.  
Entire Agreement; Amendment; Waiver.  This Agreement constitutes the entire agreement of the Parties hereto relating to the subject matter hereof, and this Agreement supersedes all prior communications, representations, or agreements, verbal or written, among the Parties relating to the subject matter hereof.  No provision in this Agreement may be waived or amended except by written consent of PacifiCorp and Company.  It is further understood and agreed that no failure or delay by either Party in exercising any right, power or privilege hereunder will operate as a waiver thereof, nor will any single or partial exercise or waiver of a right, power or privilege preclude any other or further exercise thereof.


6.  
Remedies.  The Parties shall be entitled to equitable relief, including injunction and specific performance, in the event of any breach of the provisions of this Agreement, in addition to all other remedies available to them at law or in equity. If Receiving Party commits a breach, or threatens to commit a breach of, of any material terms or conditions of this Agreement, Disclosing Party shall have the right to seek and obtain all judicial relief (including but not limited to specific monetary damages and interest) as may be ordered or awarded by a court of competent jurisdiction.  Receiving Party hereby acknowledges that legal remedies would be inadequate to fully compensate Disclosing Party for a breach of this Agreement.  Receiving Party therefore agrees that prior to and in addition to any legal remedies obtained by Disclosing Party for a breach of this Agreement by Receiving Party or its Representatives, Disclosing Party may seek and obtain immediate entry of appropriate equitable relief against Receiving Party or its Representatives.  Receiving Party waives any requirement of Disclosing Party’s posting of bond in connection with obtaining such equitable relief.

7.  
Notices.  Notices under this Agreement shall be in writing and shall be effective when actually delivered.  If mailed, a notice shall be deemed effective on the second day after deposited as registered or certified mail, postage pre​paid, directed to the other Party at the address shown below:

	If to PacifiCorp:                  
	If to Company:   

	
PacifiCorp                
   


Attn: PacifiCorp Legal 



825 NE Multnomah, Suite 2000



   
Portland, Oregon  97232





Fax: 503.813.7262

	Fax:



Either Party may change its address for notices by written notice to the other Party in accordance with this Agreement.


8. 
Beneficiary; Assignment; Governing Law. This Agreement is for the benefit of each Party, and will be governed by and construed in accordance with the laws of the state of Oregon.  Neither Party may assign or otherwise transfer its rights or delegate its duties under this Agreement without prior written consent, and any attempt to do so without consent is void. 


9.  
Term.  This Agreement and all obligations under this Agreement shall terminate on the date two (2) years from the date of this Agreement.  It is understood and agreed that termination of this Agreement for any reason whatsoever shall not affect any obligation with respect to this Agreement prior to such termination.  

10.  
No Obligation.  Unless and until a written definitive agreement with respect to the Transactions is executed by the Parties, neither the execution of this Agreement, nor the negotiations between the Parties or the exchange of drafts or documents relating to the Transactions shall be construed as any form of a letter of intent, an agreement or an obligation to enter into the Transactions.


11.
No Warranty. With respect to any information, including but not limited to the Confidential Information, which a Party furnishes or otherwise discloses to another Party for the purpose of evaluating any Transactions, it is understood and agreed that the Disclosing Party does not make any representations or warranties as to the accuracy, completeness or fitness for a particular purpose thereof. 


12.
TO THE FULLEST EXTENT PERMITTED BY LAW, EACH OF THE PARTIES HERETO WAIVES ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF LITIGATION DIRECTLY OR INDIRECTLY ARISING OUT OF, UNDER OR IN CONNECTION WITH THIS AGREEMENT.  EACH PARTY FURTHER WAIVES ANY RIGHT TO CONSOLI​DATE, OR TO REQUEST THE CONSOLIDATION OF, ANY ACTION IN WHICH A JURY TRIAL HAS BEEN WAIVED WITH ANY OTH​ER ACTION IN WHICH A JURY TRIAL CANNOT BE OR HAS NOT BEEN WAIVED.

IN WITNESS WHEREOF, the undersigned parties have executed this Agreement as of the date first written above.

PACIFICORP





COMPANY


Signature






Signature

Name: 






Name: 





Title: 




      

Title: 
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